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<B>A. Introduction<B>
 In his book <I>The Concept of Law<I>, Hart advances an arresting idea: the internal point of view. The idea immediately captured the imagination of legal theorists and was envisaged as a step forward in understanding both the nature of law and its practices. There is, however, a lack of clarity and ambiguity on understanding Hart’s important notion and its role in key jurisprudential problems such as the normativity of law and the methodology of legal theory. This article aims to pave the path for a better understanding of this fundamental idea. Part B reconstructs the intellectual roots of the internal point of view<V>
<V> and  argues that, although the seeds of Hart’s idea can be found in Winch’s seminal book <I>The Idea of a Social Science<I>,<V>
<V> there are striking differences between Hart’s and Winch’s notions of the internal point of view. Winch’s internal viewpoint should be interpreted as a ‘participant’s point of view’ whereas Hart’s  should be conceived of as a ‘practical point of view’. 

The participant/practical distinction is well-recognised in the philosophical literature as being based on explanatory and normative reasons. The explanatory reasons attempt to reveal the participant’s point of view whereas the normative reasons attempt to uncover the agent’s practical point of view.<V>
<V> The latter is prospective and, by trying to understand reasons for actions, it aims to provide an answer to the question of what one ought to do.  The former is, in most of the cases, retrospective and addressed toward understanding the action. In this case, actions might be explained through their <I>motivating<I> reasons including beliefs, motives, desires, and attitudes. This distinction is illustrated by the following example. In a Latin-American community in urban Los Angeles, a man and a woman are following a ritual. An anthropologist asks them what they are doing. The man explains that he wishes to marry the woman and so they need to follow a ritual of a certain form. After the ceremony, the anthropologist has a long conversation with the man and discovers that he is not marrying his wife for love, but for her wealth. The <I>motivating or explanatory<I> reasons for the groom’s actions are clear to the anthropologist; money is the <I>motive<I>.. <I>Explanatory or motivating<I> reasons for actions tell us why the agent was persuaded to act in the way he did and in the case above financial considerations provide the explanatory or motivating reason. This <I>reason for doing<I> what he did is a matter of motives, desires or beliefs. <I>Explanatory reasons<I> for action reflect the <I>participant’s point of view<I>. However, the anthropologist might also raise the question whether money is a good reason for the man to marry the woman. In other words, whether the reason for action (i.e. money) is a<I> good, right, dutiful, obligatory, moral, reasonable or wise<I> reason. In this sense a reason for an action is <I>normative<I>. <I>Normative reasons for actions<I> reflect the <I>practical point of view<I>. Human scientists are often only interested in the question of why people do what they do. What persuades them to do what they do? In other words, they attempt to reveal and understand the <I>explanatory<I> reasons for actions. By contrast, practical philosophers, including legal philosophers, are engaged with the question of what one ought to do, which involves searching for the considerations that favour an action. The answer to these questions may differ . They can be the same if one acts according to good reasons for actions, or they can differ if one acts for a bad or irrational reason which is nevertheless an explanation for one’s actions. 

Winch endeavors to explain the participant’s viewpoint in terms of what the participants are doing . On the other hand, Hart aims to provide an explanation of how the law enables judges and law-abiding citizens to determine what they ought to do.<V>
<V> This difference has been often overlooked by legal scholars;<V>
<V> however, it provides the key to understanding Hart’s connection between the internal viewpoint and the normativity of law, i.e., the idea that legal rules provide reasons for action and, in some circumstances, create and impose duties and obligations. The distinction also illuminates the demarcation in the methodology of legal theory between <I>an explanation<I> from a detached perspective, namely the second- or third-person standpoint of <I>the practical point of view<I> and, on the other hand, either <I> a theoretical or hermeneutical explanation of the participant’s point of view.<I><V>
<V> I argue that the non-recognition of the practical/participant distinction has been pervasive in two ways. First, there has been an overemphasis on the distinction between the internal and the external point of view. Second, a more fundamental distinction between an ‘engaged’ and ‘detached’ viewpoint which is a predominant feature of the practical point of view has been under-researched. The first part of this article discusses the similarities and differences between Hart’s and Winch’s internal points of view. The second part aims to show that recent methodological criticism of Hart’s internal point of view is misleading since it collapses the internal/ practical distinction adumbrated by this study.

In Lacey’s biography of H.L.A. Hart,<V>
<V> there is an interesting anecdote which provides a good introduction to our analysis of the philosophies of Winch and Hart in comparative terms. Finnis, Lacey tells us, consulted one of Hart’s volumes on Max Weber and found, as Hart characteristically did when he studied a text, numerous annotations. On two separate occasions Finnis asked Hart about the influence of Weber on his account of the ‘internal aspect of rules’. Hart, to the surprise of Finnis, denied that Weber had been an influence on his idea of the ‘the internal viewpoint’ and ascribed the origins of the idea instead to Peter Winch’s book <I>The Idea of a Social Science<I>.<V>
<V> One might speculate that Hart was probably not conscious of Weber’s influence. In any case, what we know for sure, due to references to Winch’s work in <I>The Concept of Law<I> is that Hart’s reading of both Weber and Wittgenstein<V>
<V> was influenced by Winch’s book <I>The Idea of a Social Science<I>. A comparative analysis of Hart’s and Winch’s philosophical enterprises enables us both to establish important analogies in terms of the objectives and aims of these philosophers, and to shed light on some fundamental notions commonly used by both Winch and Hart. Concepts such as ‘the internal viewpoint’, ‘practices’ and ‘rule-following’ play a fundamental role in both philosophical approaches. However, the differences between them are substantive and important.
<B>B.
Similarities between the two ideas of the internal point of view as put forward by Winch and Hart<B>

<I>B.1 
Causes and Reasons<I>

Winch and Hart share the view that theoretical reflection on human action cannot be put in terms of causes and empirical generalizations, but must be put in terms of reasons. Human actions as opposed to habits or animal behaviour are characterized by intentional<V>
<V> and meaningful behaviour. Causal explanations that are empirical in character are unsatisfactory because they cannot grasp and explain intentional and meaningful behaviour without reducing it to mere habits or unreflective animal behaviour. Meaningful actions inhabit the realm of ideas and reasons whereas the former inhabits the realm of empirical and scientific facts.<V>
<V> Winch argues that the interactions of men can be compared to an exchange of ideas and reasons in a conversation.<V>
<V> He asserts:

@Indent:

Understanding, in situations like this, is grasping the point or meaning of what is being done or said. This is a notion far removed from the world of statistics and causal laws: it is closer to the realm of discourse.<V>
<V> 
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 Human beings, when they act, represent to themselves reasons upon which they act. We have knowledge of these reasons because of our representations of them. If our actions are guided by reasons that we represent to ourselves, a causal explanation cannot grasp such representations because they are not scientific facts. Winch, however, does not understand reasons for actions in terms of how an individual represents reasons to himself. On the contrary, he defends the view that reasons are <I>public<I> and therefore presupposes the application of rules.<V>
<V> The following example illustrates the point: the shaman of a tribe lights a fire and prays to the gods. Winch argues that in order to understand such behaviour anthropologists need to grasp the rules that govern our actions. What counts as actions for Winch? Actions, like reasons, are embedded in language; social and linguistic behaviour cannot be clearly separated. In the same way that Wittgenstein resorts to rules of language to understand the meaning of words, Winch resorts to rules to understand meaningful social behaviour and argues that reasons cannot be understood without presupposing rules and considering their public nature. The essence of Winch’s argument is that people do what they do for reasons and these reasons are intelligible to others and to themselves. But how can this be? Winch, influenced by Wittgenstein, emphasises that notions such as meaning, rules, reasons and so on cannot rely on private consciousness, representations or knowledge of mysterious entities. Winch argues:

@Indent:

It must be said very firmly here that the case for saying that the understanding of society is logically different from the understanding of nature does not rest on the hypothesis of an ‘inner sense’. In fact it follows from my argument in Chapter II that the concepts in terms of which we understand our own mental processes and behaviour have to be learned, and must, therefore, be socially established, just as much as the concepts in terms of which we come to understand the behaviour of other people.<V>
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Winch’s notion of reasons is, on occasions, ambiguous. In the preamble of the 2nd edition of his book, <I>The Idea of a Social Science<I>, he recognises that he left undeveloped his comparison between the exchange of reasons in a conversation and the way that reasons and social facts are connected.<V> 
<V> He focuses on reasons only to the extent that they have a relevant connection with rules. Winch puts this as follows:

@Indent:

I expressed this difference by saying that our understanding of natural phenomena is in terms of the notion of cause, while our understanding of social phenomena involves the categories of <I>motives<I><V>
<V> and reasons for actions. Furthermore, I argued ,whereas the category of cause involves generality by way of empirical generalizations, that of a reason for action involves generality by way of rules.<V>
<V> 
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Winch makes important attempts, though ambiguous and not always illuminating, to connect the notion of reasons and rules. 

Winch advances two examples of meaningful behaviour that follows reasons. Sometimes reasons are explicit and known to the participant, but may also be implicit and unknown. The first example is that of a man who votes Labour because he thinks that a Labour government will preserve industrial peace. Here the reason is explicit to the man. The second, a Freudian example, is that of a man who forgets to post a letter, but ignores the reason for forgetting. For Freud and the psychoanalyst tradition, Winch tells us, there must be a reason and the psychoanalyst searches for reasons that make the social behaviour meaningful. Winch advances the following conclusion: 

@Indent:

A Freudian observer might insist that N ‘must have had a  reason’ even though it was not apparent to N: suggesting perhaps that N unconsciously connected the posting of the letter with something in his life which is painful and which he wants to suppress. In Weberian terms, Freud classifies as ‘meaningfully directed’ (<I>sinnhaft orientiert<I>) actions which have no sense at all to the  casual observer. Weber seems to refer to cases of this sort when, in his discussion of borderline cases, he speaks of actions the sense of which is apparent only to ‘the expert’.<V>
<V>  This is now ok. VRB
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According to Winch, the reason that the psychoanalyst provides needs to have the acquiescence of the patient: this is a condition of its being accepted as the ‘right’ explanation.<V>
<V> It is in terms, Winch tells us, of the concepts that are possessed in the social context that this agreement can be reached. However, Winch argues, there <I>are<I> cases of meaningful action that have <I>no<I> reasons: a man who voted for the Labour Party in the last general election and cannot find a reason. In this case Winch tells us, the social scientist, in his task of understanding meaningful behaviour, needs to distinguish between meaningful behaviour and mere habit. For Winch the notion of rules enables the social scientist to make this distinction. There are illuminating and crucial similarities between applying rules of language and applying rules of social behaviour, says Winch. This is explained as follows:

@Indent:


The notion of being committed by what I do now to something else in the future is identical in form with the connection between a definition and the subsequent use of the word defined, which I discussed in the last chapter. It follows that I can only be committed in the future by what I do now if my present act is the <I>application of a rule<I>. Now according to the argument of the last chapter, this is possible only where the act in question has a relation to a social context: this must be true even of the most private acts, if, that is, they are meaningful.<V>
<V>  This quotation is correct VRB
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However, Winch does not establish a clear link between reasons and rules. Some speculation and interpretation is required. One might argue that the connection is not required, because Winch’s aim is to explain the meaningful action of the participant; i.e., to provide an answer to the question of what he is doing. From this perspective, some reasons either known by the participant or uncovered by the psychoanalyst are powerful interpretations. Hermeneutical tools enable the theorists to provide an intelligible and appealing interpretation of what the agent is doing. What is clear is that Winch intended that the notion of rule and reason are embedded. Thus, Winch generalizes and argues that all behaviour which is meaningful is <I>ipso facto<I> rule-governed<V>
<V> and he responds to the objection that a monk and a free-thinking anarchist cannot both be subsumed under the fundamental category of rule-governed behaviour by establishing a connection between reasons and rules:

@Indent:

The difference between these two kinds of men is not that the one follows rules and the other does not; it lies in the diverse <I>kinds<I> of rule which each respectively follows.<V>
<V>  This is ok.VRB
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Winch’s argument establishes a reduction, which is to some extent present in Hart: reasons are not mysterious entities to be known, but are embedded in rules of language and are therefore practiced. Winch attempts to show that reasons do not operate differently from rules of language and therefore reasons and rules of language share the fundamental feature of publicity. Winch expressly asserts that:

@Indent:

The anarchist has reasons for acting as he does; he makes a point of not being governed by explicit, rigid norms. Although he retains his freedom of choice, yet they are still significant choices that he makes: they are guided by considerations, and he may have good reasons for choosing one course rather than another. And these notions, which are essential in describing the anarchist’s mode of behaviour, presuppose the notion of a rule.<V>
<V> . This is ok. VRB
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Winch argues that the notion of a reason presupposes the notion of a social rule and since rules of language are embedded in social rules, reasons presuppose rules of language in terms of a practice-based explanation. 


Hart, following Winch, establishes a similar relationship between reasons and rules. Hart argues that rules provide reasons for actions and are practice-based. 


According to Winch, we understand what language and meaning are because they are embedded in social rules. Hart uses, in the legal context, a similar analysis: to understand legal concepts such as obligation, one need not  resort to brute facts or statistical empirical data since these will not tell us much about the nature of duties and obligations, but instead we should resort to legal rules. Mere convergent behaviour, Hart tells us,<V>
<V> is not sufficient for the existence of a rule: legal participants need to have an internal viewpoint towards the rule and this constitutes its existence condition. Legal participants exhibit this internal viewpoint by using words such as ‘ought’, ‘must’ and so on. But theories of law, according to Hart, that rely on pure empirical facts with predictive powers cannot explain this internal aspect of rules. <I>For the judge in punishing, takes the rule as his guide and the breach of the rule as his reason and justification for punishing the offender. The predictive aspect of the rule (though real enough) is irrelevant to his purposes, whereas its status  as a guide and justificatio n is essential<I>.<V>
<V> For Hart, as for Winch, rules are grounded in practices and therefore if the content of rules are reasons, then reasons, like rules, are also grounded in practices. Hart did not conceive any other way to explain the specific kind of thing that social rules are and, one might say, was trapped by the limitations of the practice-based explanations. Because of this initial theoretical setting, Hart found himself sailing between the waters of the Charybdis of sociability provided by practice-based explanations and the Scylla of the normativity of reasons for actions grounded in the cognitive capacities. This point will be fully developed in section C below.


However, Hart is aware that a mere distinction between habits and social rules is not sufficient to explain the use of ‘obligation’ and ‘duty’ in law and resorts to the distinction between internal and external statements. Hart focused on the <I>negative<I> task of showing that a predictive theory of law and obligation cannot provide a satisfactory explanation of how rules function <I>as rules<I> in society because any such explanation will observe the society from the external viewpoint rather than the internal one. Hart formulates this as follows:

@Indent:

Of this class of normative words the words ‘obligation’ and ‘duty’ form an important sub-class, carrying with them certain implications not usually present in the others. Hence, though a grasp of the elements generally differentiating social rules from mere habits is certainly indispensable for understanding the notion of obligation  or  duty, it is not sufficient by itself. The statement that someone has or is under an obligation does indeed imply the existence of a rule. But to use in connexion with rules of this kind the words ‘obligation’ or ‘duty’ would be misleading and not merely stylistically odd. It would misdescribe a social situation; for though the line separating rules of obligation from others is at points a vague one, yet the main rationale of the distinction is fairly clear. Indeed <I>the internal aspect of rules<I> is something to which we must again refer before we can dispose finally of the claims of the predictive theory. If, however, <I>the observer really keeps austerely to this extreme external point of view and does not give any account of the manner in which members of the group who accept the rule view their own regular behaviour, his description of their life cannot be in terms of rules at all, and so not in terms of the rule-dependent notions of obligation  or duty <I>.<V>
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Hart, therefore, found decisive the distinction between internal and external to explain the notion of obligation and duty. 


Hart, consistent with his view on the publicity or sociability of rules, including rules of obligations, recognises that obligations have a social nature, but he does not wish to reduce obligations to a mere social practice: “<I>What is important is that the insistence on  importance and seriousness of social pressure behind the rules is the primary factor  determining whether they are thought of as giving rise to obligations.”<I><V>
<V> Thus, social pressure is a primary factor, but not the only one.


One might argue that Hart believed that the distinction between internal and external not only helps reject the predictive theory of obligation, but also has an active role in the explanation of the way in which rules give reasons for actions. . LONG, RUN-ON SENTENCE. AUTHOR SHOULD FIX. Done, VRB
<I>B.2
 The practical versus the participant’s point of view<I>

Winch uses the concept of a rule to distinguish between actions that have a meaning from those without meaning. As we have shown, Winch advances a reductivist view of reasons in terms of rules and practices. Hart, in a similar fashion, adopts the terminology of ‘reasons’ and explains that rules provide reasons for actions, but an additional normative element is incorporated in his treatment of the nature of legal rules. Thus, Hart discusses the different kinds of rules, namely rules that confer power, and rules that impose duties and obligations and tells us that the problem with the model of coercion as a means of explaining legal systems is that it cannot explain the distinction between these two kinds of rules. In other words, contrary to the idea that legal rules are orders, there are legal rules that confer power to legislate, and this latter kind of rules <I>creates<I> duties whereas other kinds of rules <I>impose<I> duties; i.e., not to kill. Rules impose or create standards by which particular actions can be appraised. In his search for a common denominator for both kinds of rules, Hart asserts: 

@Indent:

There certainly  are  points of resemblance between the legal rules of the two sorts which we have distinguished. In both cases actions may be criticized  or assessed by reference to the rules as legally the ‘right or ‘wrong’ thing to do. Both the power-conferring rules concerning the making of a will and the rule of criminal law prohibiting assault under penalty constitute <I>standards<I> by which particular actions may be thus critically appraised. So much is perhaps implied in speaking of them both as rules. Further it is important to realize that rules of the power-conferring sort, though different from rules which impose duties and so have some analogy to orders backed by threats, are always related to such rules; for the powers which they confer are powers to make general rules of the latter sort or to impose duties on particular persons who would otherwise not be subject to them. This is most obviously the case when the power conferred is what would ordinarily be termed a power to legislate. But, as we shall see, it is also true in the case of other legal powers. It might be said, at the cost of some inaccuracy, that whereas rules like those of the criminal law impose duties, power-conferring rules are recipes for creating duties.<V>
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Law can <I>create<I> and <I>impose<I> duties because it provides reasons for actions for officials and law-abiding citizens. Hart adopts Winch’s and Wittgenstein’s idea that rules, like rules of language, are anchored in practices and consequently he conceives the view that legal rules provide reasons for actions and that because the nature of rules is determined by the fact that we follow them in our practices, by analogy, the nature of legal rules and its reason-giving function is determined by the fact that we follow them in our practices. This view has been criticised by Raz<V>
<V> and Dworkin.<V>
<V> It is arguable that Hart’ analogy goes too far and that his inference is fallacious. The problem might lie, I argue, in the fact that Winch aims to provide an explanation of the participant’s viewpoints whereas Hart, if the explanation in section B.2 is sound, attempts to provide an explanation of the practical viewpoint; i.e., the way in which law enables officials and law-abiding citizens to determine what <I>they ought to do<I>. Both Dworkin and Raz explicitly point out that Hart fails to provide a satisfactory explanation of law’s normativity; in other words, that Hart fails to give an account of the way in which the practice theory of rules explains the conditions which enable officials and law-abiding citizens to determine what they ought to do. He failed, therefore, to explain the reason-giving character of law. Let us first explore a plausible connection in Winch’s argument between reasons and rules and then compare Winch’s and Hart’s arguments.

Winch’s arguments can be intuitively formulated as follows:

Premise 1: Reasons are expressed in language

P2: All social behaviour is meaningful

P3: All meaningful behaviour is expressed in terms of rules.

P4: The meaning of language is determined by rules that are followed by the speakers of a specific language.

P5: To understand the meaning of reasons, one needs to understand the rules of language and follow them.

P6: One can understand the rules of language only in the context of ‘<I>lebensform<I>’ (social practices).

Conclusion* : One can understand reasons only in the context of ‘<I>lebensform<I>’ (social practices).

Winch’s approach is not problematic when one understands that the aim of sociologists and anthropologists is to understand the participant’s reasons for acting.

Let us recall that for Winch the relationship between language and reasons and meaningful behaviour is essentially <I>public<I> and he emphasizes the role of explaining what the participants of a social practice are doing:

@Indent:

We see <I>desires<I> and <I>beliefs<I> for what they are only through the behaviour in which they are manifested. I noted earlier the temptation we are under to give the words someone utters a preeminent position as constituting, as it were, a direct report on the mental state which gives the behaviour its meaning. But neither words nor actions have <I>per se<I> any preeminent position. Sometimes we can check whether agents understand what they are <I>doing<I> by listening to what they <I>say<I>; but sometimes we need to check whether agents understand what they are <I>saying<I> by studying what they do. And in each case an important aspect of the listening and the studying will be putting the words and/or the actions into a wider context, often   enough a cultural context.<V>
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Once one introduces the normativity of law, i.e., the idea that legal rules provide reasons for actions, and, in some circumstances create and impose duties and obligations, it seems unsatisfactory to argue that one can understand reasons for action and their normativity because of rules that are grounded in social practices.

Hart’s arguments might be summarized as follows:

P1: Legal rules are anchored in social practices

P2: Rules provide reasons for actions

P3: One can understand reasons <I>only<I> in the context of <I>lebensforms<I> (social practices) (Winch’s conclusion*)

Conclusion**: Therefore one can understand legal reasons for actions, like legal rules and language rules, in the context of <I>lebensforms<I> (social practices).

For both Hart and Winch, if we are able to assert that we act and are able to understand ourselves as agents, this is due to the fact that our actions are meaningful. For Winch, as for Hart, one can identify an action because one can identify the rule that the speaker or the agent is following. According to Winch, social behaviour cannot be separated from linguistic behaviour. He expresses this problem in “Can we understand ourselves?” as follows:

@Indent:

For this is to overlook the fact that our language  and our social relations are just two different sides of the same coin. To give  an account of the meaning of a word is to describe how it is used; and to describe how it is used is to describe the social intercourse into which it enters.<V>
<V> The source of the quote is Winch The Idea of a Social Science at 123.
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Like Wittgenstein, Winch attempts to demystify the view that meanings exist only in the mind and that there are mysterious linguistic entities that need to be discovered in order to understand and makes sense of any talk about either reasons or rules. Ideas, reasons and meaning are embedded and to understand them is to understand the rules that govern meaningful behaviour and language. 

Hart also resorts to rules to discern meaningful legal action from meaningless legal action. But, he uses <I>the internal viewpoint<I> as both the identification condition and the existence condition of such rules. If the participant in the legal practice does not possess the internal viewpoint, then rules neither exist nor can be identified. A number of legal philosophers have interpreted Hart’s internal viewpoint as an attitude stemming from acceptance of the legal rule; however, this acceptance as the existence and identification condition of legal rules cannot warrant the specific kind of normativity attributed to law.


 Hart did not aim to explain the internal viewpoint,<V>
<V> namely the critical reflective attitude, in terms of a psychological explanation. He aimed to provide an explanation in terms of publicity inspired by the Wittgensteinean line advocated and defended by Winch. Hart clearly stated that the internal viewpoint is the perspective from which officials accept the rules of recognition and evidence of this acceptance is that <I>it is used by officials<I>. Like Wittgenstein and Winch, Hart does not think that this acceptance has a deep grammar explainable in terms of a common psychological make up. That this ‘acceptance’ is a psychological feature is a misunderstanding of the importance and influence, in Hart’s formulation of the internal viewpoint, of the Wittgensteinian argument for ‘publicity’ as understood by Winch. Like the rules of a game, one accepts and consequently uses them, but one also <I>uses<I> the concomitant vocabulary which is also an expression of the internal viewpoint. Furthermore, there is no further psychological explanation that will explain such usage. Rules are learned in the public domain and to use them ‘correctly’, one needs to follow them. In<I> our usage of rules<I> we also show an ‘acceptance’ of the need to follow them. Acceptance is a sign of the normative usage of the rule. Hart says:

@Indent:

For the most part the rule of recognition are not stated, but its existence is <I>shown<I> in the way in which particular rules are identified, either by courts or other officials or private persons or their advisers…. 


The use of unstated rules of recognition, by courts and others, in identifying particular rules of the system is characteristic of the internal point of view. Those who <I>use<I><V>
<V> them in this way thereby manifest <I>their own acceptance of them<I><V>
<V> as guiding rules and with this attitude there goes a characteristic vocabulary different from the natural expressions of the external point of view. Perhaps the simplest of these is the expression, ‘It is the law that…’, which we may find on the lips not only of judges, but of ordinary men living under a legal system, when they identify a given rule of the system. This, like the expression ‘Out’ or ‘Goal’, is the language of one assessing a situation by reference to rules which he in common with others acknowledge as appropriate for this purpose. This attitude of shared acceptance of rules is to be contrasted with that of an observer who records <I>ab extra<I> the fact that a social group accepts such rules but does not himself accept them. The natural expression of the external viewpoint is not ‘It is the law that …’ but ‘In England they recognise as law … whatever the Queen in Parliament enacts….’ The first of these forms of expression we shall call an<I> internal statement<I> because it manifests the internal point of view and is naturally used by one who, <I>accepting the rule of recognition and without stating the fact that it is accepted, applies the rule<I><V>
<V> in recognizing some particular rule of the system as valid. The second form of expression we shall call an <I>external statement<I> because it is the natural language of an external observer of the system who, without himself accepting its rule of recognition, states the fact that others accept it.<V>
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Hart proceeds in two stages. In the first stage, the internal viewpoint does not refer to mysterious states of reflection of the mind or consciousness; it is evident by the <I>usage<I> of rules and the corresponding vocabulary. Like the rules of language, the rule of recognition is <I>public<I> and consequently rules of recognition can be known by all the participants in a legal practice. In the second stage, Hart introduces a ‘volitional’ component. Unlike rules of language, the rules of recognition require ‘acceptance’, but this acceptance is not a reflective attitude in any <I>deep<I> sense.<V>
<V> In the case of rules of language the speaker cannot simply dismiss the rules of grammar; <I>if<I> he wishes to communicate with others, he <I>ought<I> to use the rules of grammar. There is no question of him making a decision about whether to accept the rule or not. Furthermore, there is no external viewpoint in the Hartian sense of an observer who rejects the rules of grammar, since the external observer, in order to describe the actions of others, will need language and will need to <I>use at least some<I> rules of grammar. In other words, <I>strictu sensu<I> there is only an <I>implausible<I> extreme external viewpoint: the viewpoint of a man who cannot speak <I>any<I> language at all. There is no need, consequently, to postulate an additional voluntary component. Let us suppose that someone says to me: “You are using the rules of grammar to write this article, but do you accept these rules?” This question seems absurd formulated within the framework provided by Winch. I do not ‘accept’ the rules of grammar, I <I>use<I> the rules of grammar. 

So why did Hart need to add a volitional component of ‘acceptance’ <I>from<I> the internal point of view? Would it have been sufficient to argue that legal officials <I>use<I> the rules of recognition and that usage shows, like in the case of language, their internal point of view in the sense of an <I>internal understanding<I> of the legal rules? A plausible response is that Hart needed to show that there is a distinction between orders backed by threats and legal rules, and that the latter involve duties and obligations, and that therefore, only within the domain of freedom can we say that they are binding upon us and are action-guiding. Legal rules, Hart wanted to show, can generate duties and obligations. The additional component of ‘acceptance’ plays the role of ensuring that there is an element of volition or free will: the agent accepts or endorses the legal rules. Hart was aware of the limitations of the model of rules understood as rules of language. Hart tells us that legal rules generate duties and obligations. The issue for him is how to explain normativity within the model of rules. He opts for introducing a volitional component represented by the notion of ‘acceptance’.

<B>C. Hart and the Dilemma of the Normativity of Law<B>

We are now in a better position to describe the dilemma of the normativity of law. The normativity of law plays the following roles: <I>authority<I>,<I> guidance<I>, <I> justification<I>,<I> bindingness<I> and <I>freedom<I> and the dilemma, for Hart, is how one can provide a unitary explanation of these roles on one hand and, on the other, the <I>publicity<I> of law without resorting to a deep or cognitively strong conception of reasons.<V>
<V> Consequently, an explanation of the internal viewpoint in terms of a volitional component together with evidence of the usage of rules cannot warrant <I>bindingness and freedom<I>, since an agent that is immersed in the usage of rules and follows the reasons for actions expressed in those rules because they<I>accept or endorse<I> the practice cannot be said to be exercising their reflective nature and freedom. For example, let us suppose I accept and use the rule that one ought to keep one’s promises simply because such rule is practiced. The <I>volitional component<I> of my accepting the practiced rule can neither explain the <I>bindingness nor the freedom<I> of my obligation to fulfill my promises. Let us imagine a conversation between two people who have debts. One person says “I am obliged to keep my promise of paying you my debts because that is the practice of making a promise”. Another person states: “I am obliged to keep my promise of paying my debts to you because there are good reasons for me to keep my promise such as my respect for your trust in me. In the former case, the person <I>is<I> bound <I>only<I> because there is a practice. In the latter case, the person is bound because there are good reasons for actions. Hart believed that the internal point of view towards legal rules are similar to the former case, but practices are too <I>thin<I> to bind the agent’s free will. How can an agent be obliged <I>simply<I> because there is a practice? Hart’s model cannot show that when I follow rules I am free to do otherwise and that there is a <I>normative force<I> that obligates me to fulfill my promises. Consequently, the internal point of view as advanced by Hart fails to establish the cherished insight among Hartian legal scholars that rules have a reason-giving character. We can now formulate the dilemma as follows:

@Indent:
(D) If legal rules should be followed because of acceptance, convention or practice of them, then we have no reasons to follow them. Then the requirements of legal rules have no importance. On the other hand, if rules provide reasons for actions, then rules are redundant. Either legal rules have no importance because we have no reasons to follow them or they are redundant.

@Body:

This dilemma is the deepest problem in jurisprudence<I> if<I> we believe that law should be conceived as a set of rules. The aim of this article is not to solve the dilemma<V>
<V> or to explain the ideas adumbrated in contemporary jurisprudence that attempt to solve the dilemma,<V>
<V> but to emphasise the tension between Hart’s practice theory of rules and the ambition of providing a groundwork for the reason-giving character of law within the practice theory of rules.
 Among Hart’s first interpreters, Hacker<V>
<V> rejects any reduction of the internal viewpoint in terms of psychological features and highlights the normative character of the internal viewpoint: 

@Indent:

This ‘internal point of view’ is manifest in characteristic normative responses, in critical attitudes expressed in demands for conformity, criticism of deviation, acceptance of the legitimacy of criticism, and distinctive kinds of justification of action expressed in normative language. This aspect of Hartian analysis constitutes a marked deviation from classical positivism, and informs his analysis of all the fundamental legal concepts discussed in the book. For where the classical positivists had attempted to explain internal legal relations largely in terms of a probabilistic nexus, or a psychological (but not normative) connection, Hart’s explanation are characteristically normative.<V>
<V> this is good. FV
@Body:

Other Hartian interpreters such as MacCormick suggest that the normativity of law and the internal viewpoint are interconnected and that the internal viewpoint gives access to the normativity of law. He puts this as follows in an illuminating passage comparing Hart, Kelsen and Kant:

@Indent:

For Kelsen, as for Hart, law is intrinsically <I>normative<I> –it determines what ought to be done relatively to a certain form of social order, not what actually <I>is<I> done. As a follower of Kant, Kelsen takes this to mean that there is a separate category of human thought, the category of the ‘ought’, which is radically distinct from the ‘is’ and from that principle of causality which is presupposed in all our thought about natural processes. Hart disagrees. To understand the normativity of legal or moral or other social rules we need only reflect on human <I>attitudes<I> to human action.<V>
<V> Fine VRB.
@Body:


However, this passage does not clarify the notions of ‘attitudes’ and ‘human action’, which are themselves problematic. Sartorius also interprets Hart’s participant viewpoint as focusing on <I>what ought to be done<I>. However, he shows his discontent with the line taken by Hart in terms of Winch’s behaviorism:

@Indent:

It is clear that Hart does not intend to associate the internal aspect of the existence of norms with those who accept them feeling bound to follow them; indeed, it is just here that he takes pains to distinguish his account from the otherwise quite similar one offered by Alf Ross. What is not so clear is whether the reflective critical <I>attitude<I> in terms of which the internal aspect is seemingly defined amount to anything more than the complex <I>behaviour<I> in which they are said to be displayed.<V>
<V> THIS IS OK NOW. FV.
@Body:

<B>D. The practical versus the participant’s viewpoint: the methodology of legal theory<B>

As it has already been pointed out, the distinction between the two different ‘internal’ points of view has not always been at the core of jurisprudential inquiry. The tendency has been to collapse the practical into the participant’s point of view. The differences between the two viewpoints are striking: one is searching for the normative dimension of actions whereas the other is searching for a mere explanation of current actions. However, one may assert that the practical viewpoint is parasitic upon the participant’s viewpoint since one cannot understand what he or she ought to do if one cannot understand what she or he is doing. 

Some commentators of Hart’s work have underestimated the force of this distinction and consequently have tended to conclude that Hart was ambiguous and therefore unsuccessful in reconciling two core methodological issues: the defence of a descriptive enterprise and the attempt to make a value point about law. For example, authors such as Perry have linked normative methodology, interpretive theories and the participant’s viewpoint; i.e., what the participant is doing. Perry, perhaps unsurprisingly, concludes that the only theory that can amalgamate these three core notions within a single, plausible and coherent theory is Dworkin’s interpretive theory.<V>
<V> But this is a mistake since this approach collapses the practical viewpoint into the participant’s viewpoint. Consequently, Perry finds problematic and unconvincing Hart’s methodology because it cannot organize the complex data of the participant’s viewpoint and therefore Hart would need, in Perry’s view, either a Dworkinian-style argumentation in terms of strong internalism (i.e., an explanation<I> from<I> the participant’s viewpoint), a Finnis-style moral argument or a Razian-style moderate internalism to organize the complex data of legal practices. The virtue of these three methodological approaches, Perry tells us, is that they recognise, unlike Hart’s legal theory, the reflective nature of law. Perry points out:

@Indent:
Hart’s aim of pure description for pure description’s sake cannot be attained, at least within a jurisprudential theory. This point was illustrated by our discussion of the imagined Hart-Holmes debate. The elements of the particular, usually local, social practices that we identify at pre-theoretical stage as law are extremely complex and often difficult to reconcile with one another; without a conceptual framework of some kind, we would simply have an unsystematic welter of discrete observations. Perhaps a head-count of how many people are moved by prudential reasons and how many by socializing Hartian rules would be interesting for some purposes, but it would not be a jurisprudential theory; this would be, again, to abandon the philosophical ambitions of jurisprudence. Jurisprudence requires a conceptual framework. The difficulty is that the data can plausibly be conceptualized in more than one way, and choosing among conceptualizations seems to require the attribution to law of a point or function. This in turn involves not just evaluative considerations, but moral argument.<V>
<V>. Now it is ok, VRB.
@Body:



One can understand the distinction better if one thinks in terms of practical as opposed to theoretical reasons. Perry seems to defend the view that jurisprudence is not a <I>philosophical explanation<I> of <I>practical reasoning<I> in the <I>legal<I> domain (i.e., the philosopher or theorist is aiming to <I>explain<I> what ought to be done). He argues, in fact, that jurisprudence is either fully <I>justificatory<I>, as Dworkin conceives it, or purely <I>theoretical<I> about the <I>practice<I>, in the sense that it attempts to understand the participant’s point of view. Perry defends moderate internalism as follows:

@Indent:

There are two final observations I would like to make about moderate internalism. The first is that it envisages jurisprudence as an exercise in theoretical rather than practical reason. In other words, the theorist who adopts a methodology based on the moderate internalist thesis does so because she wishes to understand the institution of law rather than to decide what she or anyone else should do. Thus, she does not treat the institution as authoritative in the sense of Moore’s modest interpretivism; she does not treat it as giving her, in her capacity of legal theorist, any reasons for action. This is true even though her characterization of the institution may include moral argument, since moral argument can play a role in theoretical as well as in practical reason.<V>
<V>  This is ok. VRB.
@Body:


This is a puzzling position: Perry’s moderate internalism aims to provide a theoretical explanation of the participant’s viewpoint. It also subsequently needs to consider the moral viewpoint of the participant as the organizer of the complex data of experience. The account most similar to this view is Weber’s theory of social rules.<V>
<V> But, contrary to Perry, I aim to show that, following Hart’s insights, the task is to provide a philosophical explanation of what officials and law-abiding citizens ought (though not necessarily<I> morally<I>) to do, rather than provide an explanation of what one is doing; i.e., our practices. This does not mean, however, that we should ignore the explanation of our practices, only that they are relevant in the context of the search for understanding about what legal participants<I> ought<I> to do.

 If the core questions are ‘what is done’, i.e., what are the practices of the legal participants in a community,<V>
<V> and why<I> is<I> an activity to be done as it is done? i.e., what is the justification of the practice, an interpretive method as hermeneutic seems the most appealing.  But this is not the question of  Hart, Raz, or Finnis. Their question entails the search for an explanation of the way in which law enables law-abiding citizens and officials to determine what they <I>ought<I> to do. This is the question lurking behind the writings of Raz and others<V>
<V> who have called for reflection on jurisprudence as practical philosophy and who has stated that legal rules, as emphasized by Hart, provide reasons for actions and serve as guidance.<V>
<V> This is the territory of practical reason, and jurisprudence should be understood as the discipline that aims at understanding and explaining practical reason in law and the role of legal rules as providing reasons. Law, in other words, has practical authority and the task of jurisprudence is not to describe the viewpoint and practices of the participants because this leads us to an interpretation of what the participant is doing. Placing the participant’s viewpoint at the center of any jurisprudential inquiry will result in tensions between the need to explain the normativity of law and an explanation of law that is confined by the boundaries of social facts understood as social practices.<V>
<V> 

Perry, mistakenly, interprets Hart as explaining the<I> participant’s viewpoint <I>and argues in favour of a rejection of Dworkin’s ‘strong’ internalist viewpoint:

@Indent:

The general idea of the internal point of view is that an adequate jurisprudential account of law must at some point take into consideration how the practice looks to at least some of the practice’s participants, from the inside. The theorist must in that sense ‘interpret’ the practice, so that the resulting methodology can  appropriately be called ‘interpretivist’. This term is also a natural one in light of the hermenutic roots of Hart’s methodological approach. Let me label this claim that an adequate jurisprudential account of at least certain kinds of social practice must refer to the point of some or all of the practice’s participants as the ‘internalist’ thesis. Notice that the internalist thesis is not equivalent to the claim that the theorist’s point of view must be the same as that of the participants. This latter claim, which I shall call the ‘strong internalist’ thesis, has been defended by Ronald Dworkin in Law’s Empire. Hart, as we shall see, explicitly rejects the stronger thesis.<V>
<V> Now is fine. VRB
@Body:

Perry suggests, in trying to preserve Hart’s insight of the internal viewpoint and unsatisfied with Dworkin’s strong internalism, that one should adopt a moderate internalism as advanced by Raz. Perry’s interpretation of Raz, however, overlooks the distinction between the practical and the participant’s viewpoint, where Raz advocates the former rather than the latter.<V>
<V> If we think in terms of the distinctions drawn in this section, many of the conflicting features in Raz and Hart’s legal theories appear harmonious and sensible. The modest internal viewpoint is not another internal viewpoint as a participant point of view, but a ‘detached’ perspective of the practical viewpoint.<V>
<V> On the other hand, Dworkin’s strong internalist viewpoint is nothing but a participant’s viewpoint. Raz, in an illuminating passage, clearly expresses this: “<I>There is, after all, no legal sense of normativity, but there is a specifically legal way in which normativity can be considered<I>.”<V>
<V> THIS IS OK. FV
We can now see the advantages of the proposal put forward in this section. Paraphrasing Occam’s dictum that we should not multiply metaphysical entities, one might say that we should economize and not proliferate different internal viewpoints. The Hartian viewpoint is a perspective of one unique viewpoint: the practical one. The distinction between the viewpoint of the participant and the practical viewpoint in Hart enables us to explain Hart’s extension of the internal viewpoint to ordinary citizens. Perry finds this extension puzzling :

@Indent:
Interestingly, Hart thus seems to be attributing a value to law that emphasizes the role of the internal point of view (as he understands it) not just for judges, but for ordinary citizens as well. This, as we shall see below, is an idea that has been taken up and developed with great sophistication by Joseph Raz.<V>
<V>  It is fine. VRB
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Our distinction also enables us to understand the distinction between the detached and committed viewpoints as different perspectives of the same practical viewpoint rather than an explanation in terms of moderate or strong internalism. This type of explanation is confusingly presented by Perry:

@Indent:

In taking up a participants’ viewpoint in this way Raz appears to come very close to the strong internalist thesis, which, as defined at the beginning of this essay, is just the idea that the theorist’s point of view must be the same as that of the participants . This does not quite capture Raz’s position, however. These are not matters that can be properly considered in the present essay, but the main point to note is that there is more than one way to take up a participants’ point of view, and, indeed, there is more than one such point of view. The Razzian theorist appears to look at law from the perspective of a participant who identifies himself with the institution (although possibly in some fairly loose sense), who uses the normative language and conceptual apparatus of the law, but who does not <I>necessarily<I> endorse the moral authority of the law; either in full or in part. His use of normative legal language may thus be detached rather than fully committed. He will, however, be inclined to reflect on the empirical and conceptual nature of law, and to inquire into the justifiability of the assumption made by many of his fellow participants that law does in fact have a moral point or value. Let me call the point of view of such a participant the <I>reflective<I> point of view. The claim that the legal theorist should adopt the reflective point we may call the moderate internalist thesis. We can now redefine the strong internalist thesis in a more precise fashion as the claim that the theorist should take up the point of view of the fully committed participant, that is, the participant who unreservedly endorses the moral value and authority of law.<V>
<VIt is now ok. VRB
@Body:

The fear of defending a ‘practical viewpoint’ among legal positivist scholars is grounded in the view that such a defence would undermine any possibility of an explanation of actions and consequently that the explanatory project would collapse into a justificatory one. Thus, the objection goes, a practical viewpoint, i.e., an understanding of what <I>one ought to do<I>, requires justification from the first-person perspective and therefore a normative jurisprudence as opposed to a descriptive jurisprudence. Our defense of Hart’s internal viewpoint in terms of a ‘practical’ viewpoint therefore seems paradoxical. That Hart advocated a descriptive jurisprudence is a given among jurisprudence scholars, and it seems paradoxical, in the light of Hart’s commitment to descriptive jurisprudence, to interpret Hart’s internal viewpoint as a practical one. How can one reconcile the idea that Hart’s objective was to provide an answer to the question of what officials and law-abiding citizens ought to do with the view that the aim of legal theory is not to justify legal judgements, but to provide a description or explanation of the essential features of law? The idea that one can explain the practical viewpoint without committing oneself to any justificatory viewpoint surely cannot be without problems. Resistance to the idea that one should explain rather than justify law lies in the belief that explanations treat reasons and persons as objects, as part of the phenomenal, causal and empirical world. However, with the distinction between the practical and participant viewpoints in mind, we aim to show that a <I>philosophical explanatory-description<I> of the <I>practical viewpoint in the legal domain<I> which <I>presupposes a <I>detached<I> viewpoint does not involve the ‘objectification’ of reasons and persons. A full defence of this argument involves an explanation of a ‘detached’ point of view which is beyond the scope of this article.<V>
<V>


Why is Hart’s internal viewpoint more easily associated with the participant’s viewpoint; i.e., a set of attitudes or beliefs, rather than with the practical viewpoint? Some of the reasons for this may be connected to the history of the concept of social rules. The contemporary theory of social rules in analytical philosophy emerged after Wittgenstein’s <I>Philosophical Investigations<I> and it has been natural to absorb the Wittgensteinian theory of social rules into a theory of legal rules and to assume that, like Wittgenstein, Hart is describing the participant’s viewpoint.<V>
<V> On the other hand, the natural law tradition has been emblematic in its defense of law as giving reasons for actions and as providing an explanation of the requirements of practical rationality.<V>
<V> It seems, therefore, counter-intuitive to argue that Hart, as a legal positivist, is trying to provide an explanation of law and its reason-giving character. A first textual analysis of Hart’s <I>The Concept of Law<I> also tends to incline the balance in favour of a mere description of the participant’s viewpoint; i.e., sets of attitudes and beliefs. In a number of passages, Hart has pointed out that law, coercion and morality are social phenomena.<V>
<V> Consequently it is natural to infer that jurisprudence as a social science should focus on the participant’s viewpoint.


 If, however, we carefully examine certain illuminating passages in <I>The Concept of Law<I>,<V>
<V> it is clear that Hart was conscious of the deep reflective nature of law and that his aim was to provide an explanation of legal rules as reasons for actions that generate duties and obligations. 

<B>E. Conclusion<B>

At the centre of Hart’s jurisprudential inquiry, we find the aim to provide a satisfactory answer to the question of<I> what are the conditions that law needs to possess in order for law-abiding citizens and officials to determine what they ought to do<I>? To determine what these conditions are, it is arguable that Hart needs to investigate the practical viewpoint of law-abiding citizens and officials. In other words, Hart needs to understand the practical reasoning of officials and law-abiding citizens. Hart asserts:

@Indent:


These expressions do not state the fact that they follow or will follow regular patterns of behaviour; but members of the group use these expressions in the <I>criticism<I> of their own and each other’s conduct by reference to the regular patterns of behaviour which they accept as a <I>standard<I>. They do not merely react to deviations from the regular pattern in a predictable adverse manner, but treat deviations as a<I> reason<I> for such reaction and demands for conformity as <I>justified<I>.<V>
<V> . Fine VRB.
@Body:




We, therefore, find in Hart an additional normative element not present in Winch.<V>
<V> The participants of a social practice, such as law, <I>criticize<I> and <I>justify<I> regular patterns of behaviour. By contrast, Winch seems to be committed to explaining the participant’s viewpoint; i.e., a set of beliefs and attitudes, and even if the participant ignores the reasons for his actions, an explanation can be provided as long as the social theorist understands the rules that lie behind such reasons. 



Though Winch tells us that <I>critical reflection<I> plays an important role in the explanation of actions in terms of shared rules, this critical reflection is <I>shallow<I> andlimits learning and understanding the rules in new situations. Winch provides the following example. Let us suppose that the participant learns that there is a series of numbers (for example 2, 4, 6, 8) and observes that other participants complete the series with the numbers 10, 12, 14. He needs to understand what is required by the rule and mere habit, without understanding the rule of adding 2, would not count as rule-following behaviour, since he needs to understand that the rule is ‘ adding 2’. Winch puts this point as follows:

@Indent:

The point here is that it matters that the pupil should react to his teacher’s example in one way rather than another. He has to acquire not merely the habit of following his teacher’s example but also the realization that some ways of following that example are permissible and others not. That is to say, he has to acquire the ability to apply a criterion ; he has to learn not merely to do things in the same way as his teacher, but also what counts as the same way. But questions of interpretation and consistency, that is, matters  for reflection, are bound to arise for anyone who has to deal with a situation foreign to his previous experience.<V>
<V>   It is now ok.VRB
@Body:



Similarly, the sociologist needs to understand why electors voted for the Labour Party in the last General Election, he does not need to<I> explain the way in which duties and obligations<I> arise for participants from following the rules of democratic political participation.<I>Social theorists do not need to explain the ways in which participants ‘ought’ to do certain actions in terms of imposed or created duties and obligations<I>. Consequently, that electors have voted for the Labour Party because they believe it will bring industrial peace is a sufficient and powerful explanation of what they are doing. Whereas the political theorist, like the legal theorist, needs to explain the way in which law imposes a political obligation or duty to vote and consequently, the legal theorist aims to explain the way in which law legitimately establishes what officials and law-abiding citizens<I> ought to do<I>. My interpretive point, in a nutshell, is this: although Hart followed in some respects Winch’s practice theory of rules, Hart’s practice theory of rules can be clearly distinguished from Winch’s since Hart has argued that legal rules involve normativity, i.e., legal rules provide reasons for actions and in some circumstances they both create and impose obligations. However, because Hart took from Winch the idea that rules of language and reasons are embedded in social practices, Hart found himself facing the dilemma of explaining a deeper kind of normativity within the unfruitful theoretical framework of practices. We have also shown that a fair criticism of Hart’s methodology needs to take into consideration the practical/participant distinction.
@Footnotes:
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